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DISCLAIMER

The contents of this Guide are for information purposes and to provide an overview only. This Guide does
not provide legal information on how to and whether to choose a particular corporate form in each of the
eight jurisdictions discussed. The Guide also does not purport to discuss all corporate forms available in
each jurisdiction, though those it does discuss are current as at T August 2074 only. Although we hope
and believe the Guide will be helpful as background material, we cannot warrant that it is accurate or
complete, particularly as circumstances change after publication. Moreover, the Guide is general in nature
and may not apply to particular factual or legal circumstances. This Guide is intended to convey only
general information, therefore it may not be applicable in all situations and should not be relied or acted
upon as legal advice. This Guide does not constitute legal advice and should not be relied on as such.
Readers seeking to act upon any of the information contained in this Guide are urged to seek individual

advice from legal counsel in relation to their specific circumstances.

This Guide does not reflect the personal views of any of the attorneys or clients of Orrick, Herrington &
Sutcliffe LLP.
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FOREWORD

At the Thomson Reuters Foundation we champion social enterprises and their
innovative efforts and market-based solutions to solve some of the world’s most
pressing social and environmental problems.

Since the launch of TrustLaw, the Foundation’s global pro bono service, we have
supported hundreds of social enterprises with access to the best lawyers around the
world. From organisations producing solar powered lamps to companies basing their
business on landmine-seeking rats, we have worked with a wide range of extraordinary
individuals. We have given social enterprises free legal assistance as well as how-to
guides on legal structures. In addition, we have also organised events and training
with the aim to help these entrepreneurs achieve their social mission more efficiently
and sustainably. | have profound admiration for the social enterprises we worked with
through the powerful TrustLaw network.

‘Balancing purpose and profit is the result of a partnership between TrustLaw, leading
global law firm Orrick, and UnLtd.

The report analyses the legal frameworks across the G8 for businesses that seek

to distribute profits while pursuing social impact, known as “profit-with-purpose
businesses” ("PPBs"). It looks at specific corporate structures that can be used by
PPBs, the mechanisms to lock in or demonstrate social purpose, and identifies areas
for legal reform in each G8 country. The report covers the legal frameworks of Canada,
France, Germany, Italy, Japan, Russia, the United Kingdom and the United States.

We are proud to have facilitated the creation of this report, and expect its impact to go
far beyond the G8 countries, to achieve further support worldwide for forward-thinking
businesses who put social impact ahead of profit.

I Vil

MONIQUE VILLA
CEOQO, Thomson Reuters Foundation


http://www.trust.org
http://www.trust.org/services/trustlaw-connect/
http://www.orrick.com
http://unltd.org.uk

INTRODUCTION

Across the world, attitudes are changing. Old certainties about
tightly defined roles for government, civil society and business
are dissolving. Charities and non-profits are becoming more
business-like, and business is looking ever more to delivering
sustainable value. The Deloitte Millennials Report in 2013
showed that young people believe that the number one purpose
of business is to benefit society, and the 2014 report showed that
fifty per cent want to work for a business with ethical practices.:

A number of countries have already created the legal mechanisms to allow for an
intermediate type of enterprise, trading for social mission and with most or all profit
reinvested into that social mission. Sometimes called social enterprises? or solidarity
enterprises’®, these businesses are delivering social impact in exciting ways.

A growing number of for-profit companies are focusing on social impact, and are
prepared to report on their progress. We welcome these trends, and the work of
investors to scale up the impacts they create.

We now see a further step as entrepreneurs create a new style of business: fully profit-
distributing, and committed long term to achieving and reporting on their social impact.
We refer to these as profit-with-purpose businesses.* At present, there are few countries
with the legal set up or market tools for profit-with-purpose businesses to demonstrate

1 www.deloitte.com/MillennialSurvey

2 Forthe purposes of this report, ‘social enterprise’ refers to a business with a primary social mission, which has partial
or full restrictions on the use of its assets and/or profits in line with that social objective. It is distinguished from a
traditional non-profit or charity in that it generates a substantial proportion of its income through trading rather than
through grants and donations. It may or may not be associated with a particular legal form, depending on the country.

w

For the purposes of this report, ‘solidarity enterprise’ refers to the category of businesses that qualify as ‘entreprise
solidaires’ in France. It is roughly equated with ‘social enterprise’, but has various alternative qualification criteria
including those related to the proportion of employees that have particular challenges in accessing the labour market;
democratic governance; salary ratios of the highest- and lowest-paid employees, etc. Amendments to the legislation
that governs these criteria are currently being considered.

4 For the purposes of this report, ‘profit-with-purpose business’ refers to a business which has a primary social mission
and may have restrictions on amendments to that mission, but has no restrictions on the use of its assets or profits. We
describe the defining characteristics in more detail in this report.



or lock in their social mission, but the energy and opportunities for the future are
substantial.

We believe that profit-with-purpose businesses will add substantially to social impact
and social investment. Building additional legal, contractual and market frameworks
will encourage more entrepreneurs to commit to social value and deliver social impact.
And their profit-distributing status will encourage more investors to provide the early
stage risk capital, and the growth investment, for them to achieve their full potential.
Profit-with-purpose businesses are at the junction of impact and investibility.

We believe that there could be at least as many profit-distributing, impact-focused
businesses as there are social/solidarity enterprises and trading non-profits, and that
they will be much more investible, particularly at the early and growth stages of the
enterprise journey.

We believe that there is good evidence that a substantial number of entrepreneurs,
investors and customers are already on this path. Profit-with-purpose business will be a
major part of the future.

It is also important to offer routes for countries which still have no intermediate form
between non-profit and commercial business, and which may not yet feel it appropriate
to adopt profit-with-purpose business, to allow for social enterprise or solidarity
enterprise as their next step. Four of the G8 countries currently have no intermediate
form of this kind.

This report provides an analysis of the starting point for legal and regulatory systems
in each of the G8 countries. We are deeply grateful to Orrick, Herrington & Sutcliffe
for providing pro-bono legal services to create this vital foundation upon which new
developments can be built to improve the opportunities for profit-with-purpose
businesses. Our profound thanks go to all the lawyers who participated in this exercise
across the 8 countries, and also to TrustLaw at the Thomson Reuters Foundation for
their brokerage and for publishing the compiled reports.

We hope that these country by country analyses will help speed up the development of
the social economy across the G8 — and in turn, create the sustainable social impacts
that we all wish to see.

CLIFF PRIOR
CEQ, UnLtd: The Foundation for Social Entrepreneurs



EXECUTIVE SUMMARY

Across the G8, increasing emphasis among entrepreneurs and investors on businesses
that set out to generate profits while achieving a social or environmental purpose
coupled with increasing consumer demand for products and services that reflect their
personal values, has highlighted the challenges facing those seeking to establish
businesses with a social purpose. One such challenge is legal recognition of this
“triple-bottom line”," which can conflict with fundamental business law principles in
many jurisdictions. This has prompted some advocates to call for greater flexibility in
applicable business organisation law and for reforms to recognise expressly for-profit
businesses that adopt a social purpose.

In this Report, businesses that conduct profit-generating activities with the right to
distribute some or all of their profits to their owners but also operate to fulfil a social
purpose are referred to as “profit-with-purpose businesses” (“PPBs"). Aside from having
no restrictions on profit distribution, PPBs have three defining characteristics. First, they
expressly espouse a mission to advance the common good. This may take the form of

a general social purpose (i.e., a beneficial impact on society and/or the environment as
a whole), a specific social purpose (i.e., a more tailored mission to advance a particular
goal, such as providing products or services to underserved communities, preserving
particular aspects of the environment or promoting economic opportunity) or both a
general and specific social purpose. Second, the duties of those making management
decisions for a PPB, such as its directors or officers, should include a duty to further the
social purpose of the business. Third, the PPB should evaluate and report on its success
in achieving its social purpose using a standard means of measurement. This could
take the form of an impact assessment standard promulgated and/or verified by an
independent third party.

This Report examines how and to what extent legal regimes in the G8 countries permit
the formation of PPBs with the key characteristics described above as well as other traits
that could serve to protect the social purpose. All of the G8 countries have corporate
forms that allow for the integration of a primary or secondary social purpose into one or

1 A “triple bottom line” refers to businesses with both a conventional bottom line to measure their financial profit/loss
and which aim to measure their performance in terms of positive social and/or environmental impact (for which there is

no GAAP equivalent).
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more for-profit entities, while still ensuring the full or partial distribution of profits. There
are thus no legal prohibitions to creating PPBs. However, in a first set of countries, the
absence of a specific type of corporate form for PPBs makes the enforceability of social
purpose clauses in, for example, the corporate governance documents, a potential risk
since such clauses are at odds with the profit maximisation principle that applies to
for-profit corporations. Given the absence of a clear regulatory framework, and a lack

of precedent cases for corporations that seek a “triple bottom line”, there is real legal
uncertainty regarding the extent to which PPBs will gain full respect and enforcement in
the legal system. This is likely why PPBs are not prevalent in these countries.

A second set of countries also do not have any corporate forms specifically designed
for PPBs. However, the corporate legal principles in these countries allow for the social
purpose to be embedded in the definition of the corporate purpose in the articles of
association, and there is greater certainty that those non-economic purposes will be
enforced, at least in comparison to the situation in the first set of countries.

In the remaining G8 countries, there are many legal structures that a PPB can adopt. In
each of these countries, legal forms have been legislated that are specifically designed
for PPBs and which permit entities to further a social purpose while also allowing for
full or partial profit distribution. In addition, conventional legal structures can be used
by any business, whether or not it has a social purpose. However, in these countries, it is
unclear whether decisions of directors or managers would survive legal scrutiny if they
prioritised the social purpose of the company at the expense of profit maximisation.
Even where the law does not impose legal barriers to the inclusion of a social purpose
into the constitution of a for-profit entity, notwithstanding that its constitution
contemplates the distribution of profits, the directors of such entities will, have to
balance the promotion of such social purpose against the numerous other factors
which it is part of their statutory and fiduciary duties to the entity (and its members) to
consider when determining to adopt any course of action.

A few key trends also emerge from this cross-country analysis:

— Tax relief for businesses and investors correlate with assets/profits lock. Generally,
governments only make tax relief available to organisational forms in which the
social mission is paramount and which do not seek to return profits to interest
holders. In most jurisdictions, there are bright lines between for-profit entities,
which are subject to tax, and not-for profit or charitable entities, which are not. One
of the main barriers to tax relief for PPBs are concerns over the potential for abuse.
As a result, most legal forms that have been specifically designed for PPBs do not
qualify for tax relief.

— Third party rights to enforce the social purpose of a PPB are limited or non-existent.
In those G8 countries, including those which have developed new legal forms
for PPBs, non-owner stakeholders do not generally have standing to enforce the
social purpose of the company or otherwise hold it accountable. Indeed, there
are considerable operational and financial risks associated with granting broad
enforcement rights to non-owners if a PPB struggled to satisfy its social purpose.
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These risks merit consideration in assessing whether broad enforcement rights
would benefit the PPB sector.

— New forms of business entities often involve additional legal risks. In the
jurisdictions that have legislated new designations for PPBs, the use of these new
forms for PPBs carry certain attendant legal risks to the extent they represent
modifications to existing corporate law. This risk is heightened in common law
jurisdictions where key legal principles, such as the notion of shareholder value
maximisation, are articulated in judicial precedent rather than statutory law. In a
claim for breach of fiduciary duty against directors of one of these new entities,
there is uncertainty as to whether existing legal precedents would apply. In
addition, some commentators have suggested that an express statutory directive
to consider other interests common among PPB legislation creates an unhelpful
distinction between PPBs and traditional companies and may unnecessarily and
unintentionally restrict the exercise of conventional fiduciary duties.

Significantly, PPBs are attracting the attention of legislators as is reflected by proposed or
possible legislative developments in many countries. In 2012, the European Commission
presented a proposal for a European Foundation Statute in order to facilitate the cross-
border activities of public benefit purpose foundations and to make it easier for them to
support public benefit causes across the EU. It remains to be seen if, when, and to what
extent this and various national initiatives will become effective. However, what is clear is
the need for legislative reform should be studied by each country. The examples of recent
legislative activity in this sector warrant further review and analysis.

Our Reports highlight the key legal issues facing PPBs and, where relevant, describe
the reforms that have been enacted or which are contemplated in each G8 country. The
Reports focus on whether for each country, the relevant legal system has developed
specific corporate legal structures for PPBs. In particular, the reports include the legal
impediments to establishing a business seeking to distribute profits while pursuing a
social impact, whether directors and managers can consider the interests of groups
other than the owners, and whether and how the directors and managers can be held
accountable for furthering the social purpose of the business. For an overview of the
legal framework applicable to PPBs in each G8 country, please see the following table.

-ORRICK, HERRINGTON & SUTCLIFFE LLP
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Have legal forms been created specifically for PPBs?

CANADA YES.

One province has passed legislation to allow for-profit companies to be created specifically to act in the
public interest and another is close to taking a similar step:

- In British Columbia, Community contribution companies (C3s)
- In Nova Scotia, Community interest companies (CICs) may become law soon
NB. “B Corps” are certified by B Lab as a benchmarking tool, for profit entities only. They are not
recognised by Canadian Federal Law as corporate legal entities.
FRANCE NO.

However, all conventional companies can be utilised by PPBs.

GERMANY NO SPECIFIC LECAL FORM. Among others, the following forms are most appropriate for PPBs:
- Cooperative (Cenossenschaft) (social purpose can only be ancillary purpose)
- Foundaton (Stiftung) (heavily regulated)
- Limited liability company (GmbH). A charitable GmbH can use the business name “gGmbH" (but see

commercial restrictions).

ITALY NO SPECIFIC LECAL FORM. Pursuant to a special regime on “social enterprises,” all of the forms below
can be utilized provided that certain requirements are met:

- Joint stock companies (Societa per Azioni)

- Limited liability company (Societa a responsabilita limitata)

- Partnership limited by shares (Societa in accomandita per Azioni)

- Simple partnership (non commercial) (Societa semplice)

- General partnership (commercial) (Societa in nome collecttivo)

- Limited partnership (Societa in accomandita semplice)

- Cooperative company (Societa cooperativa)

- Non-corporate forms: incorporated or unincorporated associations (Associazioni riconosciute e non riconosciute)

- Foundations (Fondazioni)

JAPAN NO.

Forms of “commercial” entities (where “commercial” herein means an ultimate purpose of making and
distributing profits to its equityholders) generally are available to profit-with-purpose businesses. Forms
of commercial entities most widely used by profit-with-purpose businesses and by business enterprises
in general include:

- Stock corporation (kabushiki kaisha); and
- Limited liability company (godo kaisha).

Because the fundamental purpose of commercial entities is to make and distribute profits to its
equityholders, such entities must, in general, maximize the interests of their equityholders. Nevertheless,
such principle is not absolute and does not preclude such entities from adopting social purposes even if
such purposes may not on their face promote the maximization of equityholder interests.

Thus, it is generally thought of as permissible for a commercial entity to adopt primary or secondary
purposes to create a social or environmental benefit, and for directors/managers of such entities to consider
interests of groups other than the equityholders and to further social purposes of such entities’ business.

RUSSIA NO.

However, PPBs can be established in form of a non-profit organisation or a commercial company, subject
to certain limitations applicable to the relevant legal form.

The PPB concept is still very new in Russia. A working group of representatives of legislative bodies is
actively looking at draft laws to facilitate social entrepreneurship. Generally, the non-profit sector is not
very developed either.
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UNITED YES.
Dl - Community Interest Companies (CICs)

- Community Benefit Societies (CBSs)

CICs were introduced in 2005 and now there are over 8000 registered. They feature asset and profit
locks and are subject to separate regulation by the CIC Regulator.

UNITED YES, varies by state.

STATES Low-profit limited liability company
- Flexible purpose corporation
- Social purpose corporation
- Benefit corporation

- Benefit LLC.

Can a PPB be created by contract using traditional legal forms?

CANADA YES.

Provided no conflict with the statutory requirements of the entity’s structure. Social purpose can be
incorporated into by-laws etc.

FRANCE YES.

But French Civil Code can be problematic as it provides that (i) a company cannot fully exclude the
shareholders from the profits and that (ii) an act that does not seek profit-making for the company could
trigger liability for directors and could also be voidable.

GERMANY YES.

ITALY YES.

However, pursuant to special regime on “social enterprises,” the PPB’s articles of association must
comply with specific rules, e.g., profit distribution constraint, specification of the non-profit purpose

pursued.
JAPAN YES.
RUSSIA YES.

However, no mechanisms to enforce because Russian law does not interfere with the social purpose of a company

UNITED YES.

ildszen Traditional legal forms incorporating various legal tools, e.g., “golden shares” and weighted voting rights

may “entrench” certain provisions of the articles of a company.

UNITED YES.

STATES A social purpose can be embedded in governing documents and legal rights, such as consent rights,

supermajority voting and transfer rights, can be contractually agreed to protect the social purpose.

Does the legal system encourage heightened transparency standards?

CANADA YES.
Varies by jurisdiction and form.
Additional transparency measures may include:
- third-party verification
- annual social impact reporting

- publicly available reports

FRANCE NO.

French Corporate Law applies to PPBs incorporated as conventional companies in the same way as to
any other companies.
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GERMANY YES.
Certain mandatory requirements and some voluntary. Disclosure requirements can be stipulated in the
articles of association.
ITALY YES.
In special regime on social enterprises:
- annual reporting, including specific “social” financial statements
- corporate documentation

- publicly available reports

JAPAN NO.
No more transparency standards simply because a corporate entity chooses to operate as a profit-with-
purpose business.

RUSSIA NO.
Certain reporting requirements apply to non-profit organisations to ensure compliance of activities with

the purpose.

UNITED YES.

KINGDOM )
- annual reporting

- accounting records
- ClCs must produce an annual community benefit report

UNITED YES. Varies by state and form.

STATES Additional transparency measures may include:

- annual social impact reporting

- publicly available reports

- evaluating social impact against a third party standard
- current reporting (Flexible purpose corporation only)

- designated benefit director or officer

Does the law restrict the disposition of assets of a PPB?

CANADA YES with respect to Community contribution companies in British Columbia.
FRANCE NOT during the life of the PPBs nor at its dissolution when incorporated as conventional companies.

GERMANY YES.

However, it is mandatory only for a charitable corporation and foundation. Profits lock may be required
for a PPB, depending on its charitable status.

ITALY YES.

e.g., a social enterprise cannot be controlled by for-profit entities.
JAPAN NO special restrictions due to a commercial entity being a profit-with-purpose business

RUSSIA Certain restrictions may apply if PPBs are organised as a non-profit or a commercial entity, and will
depend on the chosen legal form.

UNITED Statutory asset lock is mandatory only for a CICs and CBSs.
KINGDOM

UNITED Only for the social purpose corporation following the Model Approach.
STATES

Does the law restrict distributions of profit of a PPB?

CANADA YES.

C3s in British Columbia can pay out 40% of its profits p.a. (plus any carried forward from prior year).

FRANCE NO, but provisions of the articles of association of a PPB incorporated as a conventional company could
limit the distribution of profit as long as it does not fully exclude the shareholders from the profits.
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GERMANY YES, if the PPB is a charitable entity. Maybe done through the articles of association.

ITALY YES.

Social enterprises are subject to strict profit distribution constraints.
JAPAN NO special restrictions due to a commercial entity being a profit-with-purpose business

RUSSIA Generally not applicable. However, if PPB is organised in form of a non-profit organisation, the
distribution of profit will be restricted.

UNITED Statutory restrictions on profit distributions are applicable only to CICs and CBSs (but imminent changes
KINGDOM to the rules will relax the restriction for CICs — will be able to distribute up to 35% of profit).
Traditional form companies may only make distributions if they have sufficient distributable reserves.

UNITED NO.
STATES

Does the law restrict the ability to change the social purpose of the PPB?

CANADA NO.

Even with C3s, there is ultimately no mission lock.

FRANCE NO; but provisions of the articles of association of a PPB incorporated as a conventional company could,
to some extent, restrict the ability to the change the social purpose.

GERMANY YES, for a foundation. Otherwise, can only be accomplished through the articles of association.
ITALY NO.

JAPAN The public welfare association (koueki shadan houjin) and non-profit organisation with entity status
(tokutei hieiri katsudou houjin) are limited in their purpose by law. Association (ippan shadan houjin)
and stock corporation (kabushiki kaisha) are not mission locked.

RUSSIA NOT APPLICABLE. The law does not provide for social purpose for a commercial entity.
UNITED Statutory restrictions are applicable to CICs and CBSs only. Contractual restrictions can be added to
KINGDOM other legal forms e.g. CICs must pass the community interest test. CBSs must be run for the benefit of

people who are not members and must be in the interests of the community at large.

UNITED YES.

STATES Primarily in the form of supermajority voting rights relating to a change in the social purpose.

Do third parties have the right to enforce the social purpose of a PPB?

CANADA NO.
FRANCE NO.

GERMANY NO.

Only through de facto enforcement by the respective entity’s management and shareholders. Special
regulatory regime for foundations.

ITALY YES.

The Government monitors compliance of the special regime applicable to social enterprises, with power
of inspection and disqualification.

JAPAN YES.

The Government monitors compliance of public welfare association (koueki shadan houjin) and non-
profit organisation with entity status (tokutei hieiri katsudou houjin).

RUSSIA NO.

UNITED NO.

Aleie) And even a shareholders’ derivative claim is difficult.

UNITED NO, except benefit corporations are permitted, but not required, to grant standing to third parties to
STATES enforce the duty to consider stakeholder interests.
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Does the law protect the social purpose in the event of a change of control of

the PPB?

CANADA Potentially, through corporate mechanisms, e.g., change of control clause.

FRANCE NOT for PPBs incorporated as conventional companies, but it is possible through articles of association
or other contractual arrangements between shareholders.
GERMANY YES.

Mechanisms exist, for example, golden shares, unanimity requirements and a and a change-of-control
clause in a financing agreement.

ITALY YES (only applicable to social enterprises)..
JAPAN NO.
RUSSIA NO.

Save to the extent the activities of the relevant PPB must be conducted in accordance with its foundation
documents and law.

UNITED Statutory protection is applicable to CICs. Contractual protections can be added to other legal forms.
KINGDOM

UNITED With the exception of the L3C statutes which do not restrict change of control, most of the PPB
STATES corporate statutes require the approval of 2/3 of each class of shares in connection with change of

control transactions.

Are tax incentives available for PPBs?

CANADA NO.

C3s are not charities and are not exempt from income tax.
FRANCE Generally NO.

GERMANY Apart from tax privileges for a charitable corporation, association or foundation (which have strict pre-
requisites), NO.

ITALY NO.

JAPAN Apart from tax privileges for non-profit organisation with entity status (tokutei hieiri katsudou houjin)
and association (ippan shadan houjin) satisfying certain conditions, NO.

RUSSIA NO.

UNITED NOT CURRENTLY, but a social investment tax relief has been inserted into the Finance Bill 2014. This

KINGDOM is expected to be implemented in July 2014. First of its kind. Mirrors EIS in many ways but it also allows
tax relief for debt (provided it is unsecured and lowest ranking) as well as equity. Applies to asset locked
bodies and SIBs.

UNITED NO.
STATES

n
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CANADA

INTRODUCTION

The Canadian province of British Columbia has established a specific corporate form
for profit-with-purpose business (“PPB") that allows for the partial or full distribution

of profits to private owners. In British Columbia, a PPB can be formed as a community
contribution company (“Community Contribution Company” or “C3")." In Nova Scotia,
legislation has been passed, but is not currently in force due to the absence of approved
regulations, to implement the corporate form of a community interest company
(“Community Interest Company” or “CIC").2 Especially with the new corporate form
that British Columbia has developed, PPBs may operate at least in that province in a
way that maximises financial return and furthers a double or triple bottom line either
as a primary or secondary purpose and without any legal uncertainty. The directors of a
C3 must consider the interests of groups pursuant to the respective community purpose
outlined in the relevant governing document.

PPBs in Canada can also be created through the use of traditional corporate forms, and
by embedding a social purpose in the articles of incorporation and/or bylaws. Whether
those forms would be recognised by a court in Canada remains untested.

COUNTRY OVERVIEW

The Canadian legal system is based on a combination of both English common law and
French civil law. Canada is a federal jurisdiction that consists of a federal government,
ten provinces and three territorial governments (for the purposes of this analysis, the
three territories shall be treated as provinces). The laws of the Province of Québec are
derived from French civil law, while the laws of all other Canadian provinces are based
on English common law.

In Canada, a business can be created under the broad categories of a sole
proprietorship, partnership, joint venture, franchise, co-operative or a corporation.’ For

1 See BC Center for Social Enterprise, http://www.centreforsocialenterprise.com/C3_BC.html (last visited April 21, 2014).
See also British Columbia Legislature, Finance Statutes Amendment Act, Bill 23 (2012) available at http://www.leg.
bc.ca/39th4th/Ist_read/gov23-1.htm (last visited April 21, 2014).

2 Nova Scotia Legislature, Community Interest Companies Act, Chapter 38 of the Acts of 2012, available at http://

nslegislature.ca/legc/bills/61st_4th/3rd_read/b153.htm (last visited April 21, 2014).

See Elizabeth A. Gillis, Advanced Corporate Legal Procedures, Bernard Sandler et al., 2nd ed. (2011). See also http://

w

www.canadabusiness.ca/eng/page/2853/ (last visited May 29, 2014).
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the purposes of this discussion, the focus will primarily be on the corporate form.* Prior
to selecting a structure, a business must first decide whether to subject itself to federal
jurisdiction or provincial jurisdiction. While federal and provincial law may apply to
certain aspects of a business, it may only be incorporated under one or the other.

In Canada, a business wishing to incorporate itself as a share capital corporation can
choose to do so federally or provincially. The federal and provincial business corporation
statutes are quite similar in most respects, but there are some differences which may
affect the decision to incorporate federally or provincially.” Federal corporations are
governed by the Canada Business Corporations Act. The Canada Business Corporations
Act provides the basic corporate governance framework for many small and medium-sized
businesses as well as many of the largest corporations operating in Canada.® Alternatively,
a business can be governed by a provincial corporate law statute. For example, in Ontario,
corporations may be governed by the Ontario Business Corporations Act.

A federally or provincially incorporated business may do business anywhere in the
country, although additional steps may be required. For example, even though a
federally registered corporation will have business name protection throughout Canada,
a provincially incorporated company would have to take additional steps to do the same.
Regardless of whether incorporated federally or provincially, a business will need to be
registered in any province in which it does business (other than the province in which

it is incorporated). Once a business has determined whether to organise provincially

or federally, it may then select an appropriate form. A business in Canada seeking to
distribute some or all of its profit can be organised as: (a) a share capital corporation;

or (b) a profit-with-purpose corporation at least in British Columbia.” This is not an
exhaustive list of the different types of corporate forms available in Canada, but only
these two forms are applicable for the purposes of this paper. Please note that share
capital corporations can be organised® on a federal and provincial level, while at the

4 In Canada, a corporation is commonly referred to as a “company”. The term “corporation” and “company” will be used
interchangeably throughout this paper.

5 Forexample, ease and timeliness of incorporation, flexibility in carrying out corporate proceedings, licensing
requirements, fees and taxes, minimum number of resident Canadian director requirements, the capacity to operate in
the provinces without extra-provincial registration and the rules regarding unanimous shareholder agreements.

6  See Corporate, Insolvency and Competition Law Policy, http://www.ic.gc.ca/eic/site/cilp-pdci.nsf/eng/h_clO0022.html
(Last visited May 24, 2014).

7 See Elizabeth A. Gillis, Advanced Corporate Legal Procedures, Bernard Sandler et al., 2nd ed. (2011). See also http://
www.canadabusiness.ca/eng/page/2853/ (last visited May 29, 2014). The not-for-profit corporation cannot distribute
any profits and thus is not discussed in this report as an option for corporate form. Specifically, a not-for-profit
corporation does not issue share capital, and is formed to promote a social, community, or charitable purpose. Similar
to not-for-profit corporations, not-for-profit charitable corporations also do not issue share capital, but both models can
generate income. Not-for-profit corporations and not-for-profit charitable corporations that generate income through
a related or unrelated business are considered to be a form of social enterprise in Canada. See Elizabeth A. Gillis,
Advanced Corporate Legal Procedures, Bernard Sandler et al., 2nd ed. (2011). See also http://www.canadabusiness.ca/
eng/page/2853/ (last visited May 29, 2014).

8 InCanada, a social enterprise is not governed by a federal or provincial statute. It can be loosely organised as discussed
in Section 4.4 of this paper. See Robert Walkulat and Nabil Dhirnai, Primer on Social Enterprise in Ontario (2013)
(unpublished manuscript) (on file with the OBA Institute).
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moment, legally recognised PPBs can only be organised on a provincial level in the
province of British Columbia.

(@)

SHARE CAPITAL CORPORATION - A share capital corporation is equivalent
to a limited liability corporation in the United States since they share
similar characteristics. They are both akin to being legally recognised as
a separate legal entity, they have the ability to allow limited liability for
shareholders, and they are also formed for the purposes of generating
profit.

PROFIT-WITH-PURPOSE CORPORATION - Two Canadian provinces have
legally recognised PPB structures in order to respond to a demand for
socially-focused investment options. In the last two years, the provinces

of British Columbia and Nova Scotia have respectively amended and
enacted provincial legislation to create their own versions of a PPB form by
broadening the scope of the traditional share capital corporate structure. As
stated above, the legislation in British Columbia has been duly authorized,
while the legislation in Nova Scotia still requires regulatory approval.

In this regard, we note that the umbrella of PPBs, which are not a legal,
official or recognized corporate form, may also be broadly described as
social enterprises. A social enterprise is understood in Canada to mean
"any organization or business that uses the market-oriented production
and sale of goods and/or services to pursue a public benefit mission.”

DO SPECIFIC LEGAL FORMS FOR PPBS EXIST UNDER APPLICABLE LAW?

To date, there is one legally recognised way in which a PPB structure can be formed
under applicable law in the province of British Columbia — as a Community Contribution
Company. Further, a Community Interest Company may become available as a PPB
option in the province of Nova Scotia.

(@)

COMMUNITY CONTRIBUTION COMPANY - A C3is a legally recognised PPB
structure that is currently available in the province of British Columbia.
The British Columbia Business Corporations Act was amended on May 14,
2012 to provide Canada with its first legally recognised PPB structure.
The amendment was a result of consultations with members of the BC
Social Innovation Council, as well as expert stakeholders from the social
enterprise community. The amendment was finalised on February 28,
2013 and it came into effect July 29, 2013."

1l

See Mobilizing Private Capital for Public Good: Canadian Task Force on Social Finance (Dec. 7, 2010), http://www.
marsdd.com/app/uploads/2011/02/MaRSReport-socialfinance-taskforce.pdf (last visited July 21, 2014).

David C.K. Tang, Community Contribution Companies: Canada’s First Purpose-Built Social Enterprise or Social
Entrepreneurship Organizational Structure, http://www.gowlings.com/KnowledgeCentre/article.asp?publD=2818, (last
visited May 22, 2014)

Ibid.
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(b) COMMUNITY INTEREST COMPANY - A CIC is a legally recognised PPB
structure that is recognised under the Community Interest Companies Act
in the province of Nova Scotia. Although this legislation was enacted in
2012 and received Royal Assent on December 6, 2012, it is not yet in force.
It is unclear when the CIC will come into force. The CIC model is similar to
British Columbia’s Community Contribution Company model aside from a
few differences that will be highlighted in this paper.”” In order to form a CIC,
a business will first have to be incorporated under the Companies Act, and
then be designated as a CIC under the Community Interest Companies Act.

2.2 ARE THERE ANY PROPOSALS TO LEGISLATE NEW FORMS FOR PPBS?

2.3

In 2009-10 the House of Commons Standing Committee on Industry, Science and
Technology conducted a statutory review of the Canada Business Corporations Act
and published a report that recommended, among other things, that the Canadian
government consult on new rules to facilitate the incorporation of a PPB structure on
a federal level.”? Public consultations were recently conducted by Industry Canada and
submissions were invited on the utility of such enterprises in the Canadian context,
and the extent to which the current Canada Business Corporations Act incorporation
provisions facilitate the creation of such structures.

HOW CAN AN ENTERPRISE LEGALLY DEMONSTRATE
ITS COMMITMENT TO A SOCIAL PURPOSE?

Within the Canadian provincial legal framework, C3s (and when and if approved, CICs)
can demonstrate a commitment to a specific social purpose by holding general annual
meetings and by publishing annual reports in order to substantiate the implementation
of the entity’s social mission. British Columbia (and if passed, Nova Scotia) have their
own guidelines and enforcement methods. For example:

(a) COMMUNITY CONTRIBUTION COMPANY - In addition to publishing an annual
report prior to its annual general shareholders meeting, outlining how the
company has met its community objective, a C3 must also state its social
purpose in its Notice of Articles, along with a prescribed statement as
provided by the British Columbia Business Corporations Act.* A C3 must
also have the words “Community Contribution Company”, “C3", or “B.C.
Community Contribution Company Ltd.” as part of its name.”

12 See Brent Randall, How to Structure Community Interest Corporations, http://drache.ca/articles/charities-article-
archive/how-to-structure-community-interest-corporations/ (last visited May 24, 2014).

13 SeeS. Comm. on Industry, Science and Technology, Statutory Review of the Canada Business Corporations Act (R.S.C,,
1985, c. -44), available at http://www.parl.gc.ca/HousePublications/Publication.aspx?Docld=4591866&Language=E&
Mode=1&Parl=40&Ses=3&File=24#review (last visited May 29, 2014).

14 Business Corporations Act, Chapter 57, Part 2.2, §§51.911, 51.921 & 51.96 (2002) available at http://www.bclaws.ca/
civix/document/id/complete/statreg/02057_00 (last visited May 29, 2014).

15 lbid.
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(b) COMMUNITY INTEREST COMPANY - In addition to producing at or before

the date in each year by which the annual general meeting is held,

a "Community Interest Report’® that contains a fair and accurate
description of the manner in which the CIC'’s activities during that financial
year benefited society or advanced the community purpose of the CIC,”
would have to be provided to the shareholders and also to the Registrar
of Community Interest Companies. ' A CIC would also be required

to have the words “Community Interest Company”, “Société d'intérét
Communautaire” or the abbreviation “C.1.C.", “CIC", “S.I.C." or “SIC" as the
last part of its name to signify that it is a CIC. In addition, a CIC would

be required to have the following statement in the CIC's Memorandum of
Association:

This company is a community interest company, and as
such, has a community purpose. This company is restricted,
in accordance with the Community Interest Companies Act,
in its ability to pay dividends and to distribute its assets on
dissolution or otherwise.?®

Please refer to Section 3.1 of this paper for a detailed consideration of CICs.

Although discussed in later sections of the paper, it is crucial to note that one of the
major differences between a C3 and a CIC is regulation. While CICs’ formation and
operation will be overseen by a government-appointed registrar, C3s are not. C3s are
regulated and held accountable by the public and respective shareholders.

In addition to the legally recognised PPB structure under the provincial laws of British
Columbia, businesses can also demonstrate a commitment to a social purpose in three
distinct ways. Unless otherwise specified, please note that the following methods are
not regulated by Canadian federal or provincial legislation, and can be grouped under
the broad category of PPBs or social enterprise.

First, a traditional business may elect to establish a social mission through its articles

of incorporation, bylaws or through a unanimous shareholders’ agreement. However, it
is uncertain whether having a social purpose, albeit explicitly stated in the constituent
documents or a unanimous shareholders’ agreement, would be adequately enforceable.

Second, a business may choose to certify itself as a Certified B Corporation (“Certified
B Corporation” or "B Corp”). Certification is provided by B Lab, a Pennsylvania-based
non-profit organisation, which allows a share capital corporation to demonstrate its

commitment to social values by meet